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https://www.cdc.gov/coronavirus/2019-ncov/vaccines/different-vaccines/how-they-
work.html
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What Does This Mean For Us?

• Operating a delivery business in 
California (in a pandemic, with a crushing 
labor shortage, and a dozen new 
employment laws) presents employment 
and labor law challenges for employers.

• Challenges which simply were not 
present last month.

• THAT’S why we need to keep current!
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Agenda 

1. COVID in the Workplace
2. New California Employment Laws
3. Universal Health Care in CA?
4. Independent Contractors
5. NLRB Update
6. Wage and Hour Update
7. Parting Thoughts
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Can You Still Have a Mandatory Vaccination Policy?

• Yes!
• Many employers do.
• Must allow exemptions for medical reasons and sincerely held 

religious beliefs.
• But this is not required by either federal or Cal/OSHA.
• What is required is compliance with the Cal/OSHA ETS. 
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Cal/OSHA: The Written COVID-19 Prevention Plan

• Employers are Still Required to:
⎻ Have a system for employees to report 

symptoms, close contacts, and possible 
COVID hazards at work without fear 
of reprisal.

⎻ Have procedures for employees with 
medical and/or other conditions that 
put them at increased risk of severe 
illness to request accommodations.

⎻ Provide information about access to 
COVID testing, when required.

⎻ Communicate information about COVID 
hazards and the employer’s policies and 
procedures.
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Recordkeeping and Reporting

Report Report information about C+ cases and outbreaks to 
the local health department when required by law

Maintain Maintain records of steps taken to implement a 
written COVID-19 Prevention Program

Make Make the written program available to employees, 
authorized representatives, and Cal/OSHA upon 
request

Keep Keep a record of and track all C+ cases including 
employee name, contact information, occupation, 
location, date of last day at workplace, date of 
positive COVID test
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New! The Duration of Isolation.
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That’s Great, Right?

• Well, the CDC does not enforce things.
• In the past, we have advised compliance with CDC guidance, 

because if you don’t follow it, and you have an outbreak…
• So, you should still do that.
• But the real place to look for the rules is Cal/OSHA.
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AB 1003 – Wage Theft Now In The Penal Code

• New Section 487m of the California Penal Code.
• “Grand Theft” now defined to include intentional theft of 

wages, including gratuities, in excess of $950 from any one 
employee, or $2,350 from a group of employees.

• “Employer” includes the “hiring entity of an independent 
contractor.”
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AB 1003 – What is Grand Theft, anyways…

• In California, grand theft may either 
be a misdemeanor or a felony.

• County jail for up to one year 
(misdemeanor), or 16 months -
three years (felony).
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Ok, so what does this mean?

• Great question!
• We know that some existing Labor Code violations currently 

are misdemeanors.
• But we believe actual criminal prosecution is extremely rare.
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AB 1003 – Practical Suggestions

• Audit for wage and hour law compliance today.

• Not just your written policies, but your 
practices as well.

• Do your best to stay current. Example: As of 
July (and retroactively), missed meal/rest 
premiums must now be paid at the “regular 
rate of pay.”

• So, this means audit tomorrow, too.
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Sb 807 – Record Retention

• Currently, FEHA requires that personnel 
records be retained for two years. 

• SB 807 lengthens this to four years.
• If litigation has been filed, records must 

be maintained until the applicable 
statute of limitations has run, or until 
the conclusion of the litigation, 
whichever occurs later.
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SB 807 – Practical Suggestions

• You never know what is going to happen.
• Why discard after only 4 years?
• Might need to show comparability (we 

treat like cases alike) in 5, 10 or 15 years.
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SB 331 – Restrictions on Severance Agreements

• Cannot prevent the disclosure of “information about unlawful acts 
in the workplace.”

• Must notify employee of right to consult with an attorney and 
provide a reasonable time period (not less than five business days) 
in which to so consult. (Regardless of age.)
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Severance Agreements – Not Restricted

• Parties can still keep in confidence the monetary amount of a 
severance payment. 

• Does not prohibit an employer from protecting its trade secrets, 
proprietary information or confidential information “that does not 
involve unlawful acts in the workplace.”
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SB 331 - Sample Language (From the Statute)

“Nothing in this agreement prevents you 
from discussing or disclosing information 
about unlawful acts in the workplace, 
such as harassment or discrimination or 
any other conduct that you have reason 
to believe is unlawful.”
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https://www.cdc.gov/coronavirus/2019-
ncov/vaccines/different-vaccines/how-they-
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CALCARE – According to its supporters:

• Comprehensive Benefits and Freedom of Choice.
• No Premiums, Copays or Deductibles.
• Addressing Health Care Disparities.
• Long-Term Services and Supports for People with Disabilities 

and the Elderly.
• Reducing Health Care Spending and Improving Care.
• Global Budgets for Institutional Providers.
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Is This Really In Our Future?



AB 5 –
INDEPENDENT 

CONTRACTORS –
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California’s War On Independent Contractors

• 2018: California Supreme Court: “For determining independent 
contractor status, the Borello test, which we have been using for 
30 years, is no good, we should change to the ABC Test.”

• Business community: “You can’t be serious! You are legislating! 
That’s the job of the Legislature.”
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AB 5

• Legislature: “We agree! Let’s pass AB 5!”
• AB 5: 130 words to describe the ABC Test.
• 3,478 words to describe exceptions to the ABC Test.
• If you “win” and get an exception, you get to use Borello, the test 

which the CA Supreme Court said was no good!
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2020

• January 1, 2020: AB 5 goes into effect.
• January 6, 2020: first bill introduced to amend AB 5.
• May 22, 2020: Prop. 22 qualifies for the November ballot.
• September 4, 2020: AB 2257 signed and goes into effect.
• November 3, 2020: Prop. 22 adopted by the voters, 

58% - 42%
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The Future?

• Looks like we are stuck with the A-B-C test.
• No other amendments on the horizon.
• The business-to-business exception does not really offer any help.
• At the end of the day, make sure the worker at the end of the line 

gets a W-2.



NLRB UPDATE
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The NLRA: “Protected, Concerted Activity”

• All employees have a right, protected by federal law, to SPEAK 
with each other and with the outside world about their working 
conditions.

• But wait a minute, I don’t have a union.
• You still need to pay attention! The NLRA protects employee 

rights, regardless of union membership!
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Members of the NLRB

• Five-member Board, appointed by the president, 
confirmed by the Senate.

• By tradition, the president appoints three members 
from their own political party, two from the other.

• Currently, a majority of the Board was appointed 
by “D” presidents.
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NLRB Update

1. Employee Handbooks
2. Employee access to Employer’s email system.
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The NLRB and Employee Handbooks

• From 2004 to 2017, the Board prohibited the maintenance of 
employer rules if “employees would reasonably construe the 
language to prohibit protected, concerted activity.”

• 2018, the Board reversed course. (Boeing)
• Today, the Board applies a balancing test, evaluating whether the 

business justifications for a rule are outweighed by the adverse 
impact on rights protected by the NLRA.
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The NLRB’s War On Handbooks is Back

• Lauren McFerran, an NLRB member in 2018, 
filed a vehement dissent to the majority’s 
decision in The Boeing Co.

• She is now the Board Chairperson.
• Since 2018, she has also dissented in six cases 

where a variety of work rules were found lawful, 
applying the balancing test of Boeing.
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The Current Chairperson Would Have Found Unlawful:

• A rule prohibiting “disparaging the Company … or other employees” 

• A rule prohibiting “inappropriate communications.”

• A rule restricting disclosure of “confidential or proprietary information 
regarding the company or your coworkers.”

• A rule prohibiting use of the employer’s name “to endorse, promote, 
denigrate or otherwise comment on any product, opinion, cause or person.” 

• A rule prohibiting posting photos of coworkers without their consent.

• A rule requiring employees to forward telephone calls regarding a current or 
former employee’s position or compensation.
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Suggestion: Handbook Review

These sorts of policies may soon be unlawful:

• Rules requiring civility and courtesy, or prohibiting offensive, insulting and even 
“harassing” behavior that is not based on anti-discrimination considerations.

• Rules that prohibit negative, damaging, critical or disparaging statements about the 
employer, the workplace or coworkers;

• Rules prohibiting uncooperativeness, failure to follow instructions, walking off the job 
or similarly disruptive behavior;

• Rules prohibiting “false” statements to management;

• Rules prohibiting disloyalty;
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Suggestion: Handbook Review

These sorts of policies may soon be unlawful:
• Rules prohibiting self-identification as an employee;
• Rules requiring approval for public statements;
• Rules limiting communications with customers about the 

workplace;
• Rules restricting access to the workplace when off-duty; 
• Rules treating handbooks or policy manuals as confidential, and 

rules restricting “sensitive” or “personal” employee information.
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Company email policy

• This e-mail system is our property! All non-business e-mail 
communications are banned!

• This includes communications 
which would otherwise be 
protected by the National 
Labor Relations Act!
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Application of the Policy, 2007

• Employee # 1: Hi, employee # 2, I am on my duty-free lunch 
period now, and am sending you this e-mail on the Company 
e-mail system. I sure hope you can make to the union meeting 
tonight at my house. We need to organize! Free Pizza!!

• Employer: “You’re Fired!”
• NLRB: That’s OK!

Register Guard, 351 NLRB No. 70 (2007)
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Reasoning

• Employer property is employer property.

• Bulletin Boards, Photocopiers, Telephones – these can’t be used for union solicitation, 
and e-mail should be treated the same way.

Register Guard, 351 NLRB No. 70 (2007)
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Reversed!

• NLRB: “E-mail is a pervasive means of communication at work, 
which is a new ‘natural gathering place’ where employees 
congregate to share interests.”

• Employees have the right to access company email (on their own 
time) for union organizing purposes.

Purple Communications, 361 NLRB No. 126 (2014)
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Reversed Again!

• NLRB: “Employees have no statutory right to use employer 
equipment, including IT resources, for Section 7 purposes. 
However, we shall recognize an exception to the Register Guard 
rule in those rare cases where an employer’s email system 
furnishes the only reasonable means for employees to 
communicate with one another.”

Caesars Entertainment, 368 NLRB No. 143 (2019)
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The Future?

• August 12, 2021: the General Counsel of the NLRB issues a memo 
indicating that any cases involving the use of company email for 
union solicitation must be submitted to “the Division of Advice” 
of the NLRB.

• What does this mean?
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Suggestion: Email Policies

• Don’t change today.
• But be ready to change tomorrow.
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And remember!

• The NLRA protects the rights of your employees.
• Even if you are running a non-union shop!



WAGE AND 
HOUR UPDATE
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Wage and Hour Update

1. Preliminary/Postliminary Duties.
2. Meal Periods & Rounding.
3. Calculating the Regular Rate of Pay.
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1. Preliminary/Postliminary Duties

AT THE COFFEE SHOP:
• Employee is the first to arrive.
• He disarms the alarm at the front door.
• He unlocks the front door.
• He opens the door.
• He walks across the coffee shop.
• He turns on the computer.
• Then, he clocks in.
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At the coffee shop…

• He works for about 17 months.
• He quits.
• He sues for “off the clock” work.
• Total damages: $102.67.
• Company response: you can’t be serious!
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California Supreme Court

• We are serious!
• “… a few extra minutes of work each day can add up…”
• “…small individual recoveries worthy of neither the plaintiff's nor 

the court's time can be aggregated to vindicate an important 
public policy.”

• California rejects the FLSA’s de minimis doctrine. 
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What is Work Time?

• Time when employee is subject to the control of an employer.

• Time when employee is suffered or permitted to work, whether or 
not required to do so.

• Employee subject to employer’s control does not have to be 
“working” during that time to be compensated.
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2. Meal Periods and Rounding

AT THE STAFFING AGENCY:
• Nurse recruiters don’t have predetermined shifts.
• But they are expected to work eight-hour days.
• They are provided a 30-minute, uninterrupted, duty-free meal 

period before the end of the fifth hour of work. 
• They are “free to leave the premises” and “control their own time.”
• If they are not given a compliant meal period, they are paid one 

extra hour of pay (per CA law).
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At the Staffing Agency

• They clock in and out on their computers.
• The software rounds all time entries to the nearest 10-minute 

increment.
• “For example, if an employee clocked out for lunch at 11:02 a.m. 

and clocked in after lunch at 11:25 a.m., the time punches would 
have been recorded as 11:00 a.m. and 11:30 a.m. Although the 
actual meal period was 23 minutes, the meal period would be 
recorded as 30 minutes.” (and no extra hour of pay would be 
provided).
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Off to Court!

• Class action certified.
• Trial Court: rounding sometimes subtracts time, sometimes adds 

time. It all balances out over time.
• Appellate Court: that’s right.
• California Supreme Court: not so fast…
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CA Supreme Court’s Conclusion

• It is irrelevant that employees sometimes get longer lunches, and 
sometimes shorter. 

• The law requires a meal period of “not less than 30 minutes.”
• Rounding which results in a meal period of < 30 minutes, with no 

extra hour of pay provided, violates California law.

Donahue v. AMN Services,
11 Cal. 5th, 58 (2021)
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Practical Suggestion

• Do not round!
• Pay by the minute.
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3. The Regular Rate of Pay

• First thing, remember that if an employee misses a meal period 
or rest break, they are owed one hour of pay at “the regular 
rate of compensation.”

• Ok, so now let’s go to:
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The Bar at the Hotel in Hollywood!

• A bartender is paid by the hour.
• She also receives an “incentive bonus” every three months, based 

on a set formula. (Non-discretionary – she gets it if she meets the 
target.)

• The Employer includes the bonus in calculating the regular rate of 
pay for calculating her overtime rate.

• But does not include the bonus in calculating the regular rate of 
compensation for missed meal periods and rest breaks.
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Off to court!

• Class action certified.
• Trial court: The employer did it right.
• Appellate court: We agree.
• California Supreme Court: Not so fast…
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CA Supreme Court’s Conclusion

• Employers must use the regular rate of pay in calculating 
premiums for missed meal periods and rest breaks.

• This decision is retroactive.

Ferra v. Lowe’s Hollywood Hotel, 

11 Cal. 5th 858 (2021)
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Practical Suggestions

• If you pay non-discretionary bonuses (based on a set formula), be 
sure to include those payments in the regular rate of pay for both 
overtime and missed meals.

• Example, at the end of the quarter, when the bonus is paid, go 
back and recalculate the regular rate of pay, and “true up” all 
overtime hours worked in the quarter, and all missed meal/rest 
premiums paid in the quarter.

• Remember that this applies to heat recovery breaks, and lactation 
breaks, as well.
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Practical Suggestions

• Consider looking backwards and truing up prior underpayments.
• Pay interest on that amount? 10% would seem safe.
• This presents an interesting communications challenge.
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https://www.cdc.gov/coronavirus/2019-ncov/vaccines/different-vaccines/how-they-
work.html
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The vaccination card

• One of my clients told me that she was reviewing a vaccination 
card presented by an employee..

• On the back, it stated: “Para obtener más informatión sobre el 
COVID-19 y la vacuna contra el COVID-19.” 

• BUT THAT’S NOT HOW YOU SPELL: “INFORMACIÓN!”
• YOU SPELL IT WITH A “C,” NOT A “T!” 
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Policing the Workplace

• Sorry to say, front line supervisors today 
are the mask police.

• Also, sorry to say HR needs to be the 
forgery/fraud police.
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any decision or principle of law should be verified by counsel.    
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